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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY MOHINDER SINGH BANGA 
* TENTATIVE RULING: * 
 

Facts and Procedural History 

Plaintiff Raghbir Sandhu (“Sandhu”) seeks to recover amounts owed on a loan allegedly 

made to defendants Banga and Kirana Devi (“Devi”). The complaint was filed in August 

2019. Plaintiff filed a proof of service showing personal service of the summons and 

complaint on Banga on August 23, 2019. Banga failed to file an answer by the response 

deadline (September 23, 2019. Plaintiff filed a request for entry of his default the next 

day on September 24, 2019, and the clerk entered Banga's default that same date.  

Banga filed a motion to set aside his default on October 2, 2019. Banga’s motion is 

supported by a declaration attesting that he contacted counsel for Plaintiff on 

September 12, 2019, and explained that his younger brother had passed away and his 

father had had a stroke. He states he advised Plaintiff's counsel he would need time to 

retain an attorney and file and answer and that he would file his answer by October 15, 

2019. Banga states that he tried to file his answer with the Court on September 26, 

2019, but the clerk rejected it because “judgment” had been entered.  

This motion was originally set for hearing on November 21, 2019 before Department 33. 

No proof of service was filed showing Banga served his motion on the other parties. 

The Court directed Banga to serve the motion and continued the hearing to January 23, 
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2020. The January 23, 2020 hearing was vacated when the case was reassigned to 

Department (23), and a new hearing date on the motion was set for February 10, 2020.  

The Court records reflect that on January 15, 2020, Banga filed a proof of service 

showing the motion was served by mail by a third party on counsel for Plaintiff on 

December 28, 2019, but in reviewing the file for the February 10, 2020 hearing, 

the Court inadvertently failed to locate that proof of service. On January 28, 2020, 

Plaintiff filed multiple declarations and an opposition to the motion stating that neither 

Plaintiff nor his counsel had received service of the motion papers. The Court continued 

the hearing to March 23, 2020 and issued an order directing Banga to serve his motion.  

Timing, as the saying goes, is everything. The Court closure as a result of the 

nationwide pandemic began March 16, 2020. The March 23, 2020 hearing did not 

proceed as a result. The Court reset the hearing to June 15, 2020, and continued the 

hearing again to July 20, 2020 in order for Banga to address a filing fee payment issue.  

The motion papers were undisputedly served on Plaintiff's counsel on March 13, 2020. 

Service is reflected in multiple pleadings and declarations filed on March 13, 2020, 

including a declaration by a process server, Susan Miller, and Plaintiff's counsel in the 

Opposition acknowledges service of the motion was effectuated that date.  

Standards and Policy Governing Relief from Default 

Code of Civil Procedure § 473(b) includes both a mandatory and a discretionary 

provision. The discretionary provision applicable to this motion provides that the Court 

may "relieve a party from a judgment, dismissal, order, or other proceeding taken 

against him or her through his or her mistake, inadvertence, surprise, or excusable 

neglect" and requires the application to be (a) "accompanied by a copy of the answer  . . 

. proposed to be filed ," and (b) made "within a reasonable time, and in no case 

exceeding six months, after the judgment, dismissal, order, or proceeding was taken." 

(CCP § 473(b)) 

Section 473 is a remedial statute intended to be liberally applied to achieve the objective 

of determining actions on their merits. (Zamora v. Clayborn Contracting Group, Inc. 

(2002) 28 Cal.4th 249, 256 [“‘the provisions of section 473 … are to be liberally 

construed and sound policy favors the determination of actions on their merits’”]) 

The law strongly favors granting relief to allow the party to have his day in court and 

resolve the case on the merits. (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980-82; 

Shapiro v. Clark (2008) 164 Cal.App.4th 1128, 1139-1140) Any doubts as to whether 

relief is warranted are to be resolved in favor of the party seeking relief. (See Austin v. 

Los Angeles Unified School District (2016) 244 Cal.App.4th 918, 929) 
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Section 473 is often applied liberally where the party in 

default moves promptly to seek relief, and the party opposing 

the motion will not suffer prejudice if relief is granted. 

[Citation omitted.] In such situations "very slight evidence 

will be required to justify a court in setting aside the 

default." [Citations omitted; emphasis added.]  

(Elston v. City of Turlock (1985) 38 Cal. 3d 227, 233 [superseded by statute on other 

grounds]) (See also Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1343 [“[w]hen 

the moving party promptly seeks relief [under section 473(b)] and there is no prejudice 

to the opposing party, very slight evidence is required to justify relief”]) 

Analysis 

Plaintiff’ opposes the motion, arguing that Banga was properly served with the 

summons and complaint and related papers, not blank pages, and that Plaintiff's 

counsel did not grant Banga an extension of time to respond to the complaint. Though 

the Opposition indicates Plaintiff's default was requested on August 13, 2019 (Opp. p. 2, 

ll. 18-19), August 13, 2019 was the date the complaint initiating the case was filed. 

Banga was served personally with the summons and complaint on August 23, 2019 

(see proof of service filed August 29, 2019), and Plaintiff requested his default the first 

date possible when Banga missed the September 23, 2019 response deadline. Other 

than delay inherent whenever a default is set aside, neither the declarations nor the 

Opposition cite any prejudice to Plaintiff if the default is vacated.  

Plaintiff argues the motion should be denied because it fails to attach Banga's proposed 

answer, and the motion was not timely because it was not served within a reasonable 

time and is not being heard within a reasonable time. 

A. The Motion Is Timely  

 

The six-month deadline for bringing the motion for relief from default under Code of Civil 

Procedure § 473(b) is measured from the date of entry of Banga's default by the Court 

clerk. (Garcia v. Gallo (1959) 176 Cal.App.2d 658, 669 ["As to when the six months 

begins to run, the courts have interpreted the clerk's entry of default as a "proceeding" 

taken against the party, which marks the beginning of the period, even though the 

judgment on the default is not entered until later."]) (See also Weiss v. Blumencranc 

(1976) 61 Cal.App.3d 536, 541 [citing the date of entry of the default by the clerk as the 

date the six-month period begins to run under Code of Civil Procedure § 473]) The 

motion was timely filed and served within the six-month period, whether the Court 

credits Banga's proof of service filed January 15, 2020 showing service on Plaintiff's 

counsel on December 28, 2019, or only the March 13, 2020 proofs of service, the date 
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Plaintiff's counsel concedes he was served. Both dates are within the six-month period 

under the statute. 

The fact that the hearing has been continued and is not being held until July 2020 does 

not mean that Banga's application for relief was untimely under the statute. (See County 

of Stanislaus v. Johnson (1996) 43 Cal.App.4th 832, 835 [hearing continued and held 

outside the six-month period]) That is particularly true here, where one hearing on the 

motion was continued for approximately a month because the case was reassigned 

from Department 33, and a subsequent hearing was continued for two and a half 

months based on the COVID-19 emergency court closure, delays Banga had no 

responsibility for or control over. 

B. Failure to Attach Proposed Answer 

 

Though the language of Code of Civil Procedure § 473(b) requires a proposed answer 

to be attached, the statute is a remedial one required to be construed liberally. Over a 

century ago, the California Supreme Court held that substantial compliance with the 

requirements of Code of Civil Procedure § 473(b), and specifically the requirement that 

the proposed answer accompany the motion to set aside the default or default 

judgment, is sufficient under the statute. (County of Los Angeles v. Lewis (1918) 179 

Cal.398, 400 (“Lewis”))  

Two subsequent Court of Appeal decisions following the holding in Lewis have found 

that submission of the proposed answer prior to the hearing, or prior to a continued 

hearing, on a motion to set aside a default judgment is substantial compliance with this 

procedural requirement. (See Job v. Farrington (1989) 209 Cal.App.3d 338, 340-341 

[reversing order denying relief from a default judgment]; County of Stanislaus v. 

Johnson, supra, 43 Cal.App.4th at 837-838) 

Banga states in the declaration in support of the motion that he tried to file his answer to 

the complaint on September 26, 2019, but the answer was rejected because his default 

(he uses the term "judgment") had been entered. (Declaration of Defendant in support 

of motion to set aside default). However, Banga did not attach a copy of his proposed 

answer to his motion as required under Code of Civil Procedure § 473(b). That defect 

must be corrected by Banga filing and serving on all parties under a cover pleading filed 

with the Court his proposed answer to the complaint as soon as possible and before the 

continued hearing. . (See County of Stanislaus v. Johnson, supra, 43 Cal.App.4th at 

837-838)  

For the reasons stated above, Defendant Banga’s motion to vacate the default entered 

against him on September 24, 2019 is granted. Defendant Banga shall file and serve his 

Answer to the complaint no later than August 3, 2020.  
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On August 20, 2020 at 9:30 there will be a Case Management Conference in this case. 

Plaintiff shall give notice to both defendants (Banga and Devi) of the date and time for 

that hearing. Defendant Banga’s failure to file his answer by the date set forth above, 

may result in this court, vacating this order, striking his answer, and/or imposing some 

other sanction. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-02076 
CASE NAME: MBADIKE-OBIORA VS. CENTRAL EAST BAY IPA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CENTRAL EAST BAY IPA, et al. 
* TENTATIVE RULING: * 
 

The hearing on Defendant’s Demurrer and Defendant’s Motion to Strike are continued 

to August 3, 2020 at 9 a.m. to allow the court adequate time to prepare tentative rulings. 

 

  

 3.  TIME:  9:00   CASE#: MSL10-02367 
CASE NAME: UNIFUND VS. PHILLIPS-FRAZIER 
HEARING ON OBJECTION TO PLAINTIFFS ENFORCEMENT OF JUDGMENT 
FILED BY ANITA PHILLIPSFRAZIER 
* TENTATIVE RULING: * 
 

On January 10, 2020 the Defendant filed several documents with the clerk of court that 
read together appear to reflect Defendant’s objection to the service of a writ of execution  
involving a joint bank account.  
 
An examination of Defendant’s pleadings and the writs of Execution in the file appears 
to disclose that the last action taken by Plaintiff to enforce its judgment occurred on April 
25, 2019. While the Defendant’s pleadings reflect the bare assertion that she believes 
that the Los Angeles County Sheriff currently possesses $15,500 dollars from a bank 
account for which she is a joint owner, she provides no proof that that fact is true. 
Given that the last action by the Plaintiff to execute on its judgment may have been 
approximately nine months before the Defendant’s motion was filed, this court cannot 
conclude that there is a live controversy to be resolved at this point in time. 
 
The court notes that the Defendant’s pleadings suggest that there is a third party whose 
entitlement to bank account funds is affected by the Plaintiff’s actions. However, 
defendant’s pleadings do not demonstrate through a declaration or by providing bank 
records that there has been any taking of some third person’s funds by means of some 
process to enforce the judgment in this case.   
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The Defendant’s motion is denied without prejudice to Defendant’s re-filing a motion that 
specifically sets forth what action currently being undertaken by the plaintiff or a person 
or entity acting on the Plaintiff’s behalf should be stopped or modified. Any pleading filed 
by the Defendant should identify the account or funds in which Defendant has an 
interest are being improperly held or affected. 

 

  

 4.  TIME:  9:00   CASE#: MSL15-01267 
CASE NAME: BANK OF AMERICA VS. CLARK 
HEARING ON MOTION TO SET ASIDE CONDITIONAL SETTLEMENT AND DISMISSAL 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 

The parties entered a stipulated agreement settling the case and the case was 

dismissed pursuant to CCP §664.6 on August 31, 2015. Now, for the second time, 

the Plaintiff has moved (November 4, 2019) to set aside the dismissal pursuant to the 

second settlement agreement and for judgment.   

The Defendant has not opposed the motion. 

The motion is granted. The Plaintiff shall submit a proposed order granting the motion 

and a final Judgment to be signed by the court. The court notes that the pleadings 

submitted by the Plaintiff indicate that the principal amount due on the debt as of April 9, 

2019 was $11,288.54. 

 

  

 5.  TIME:  9:00   CASE#: MSL17-03954 
CASE NAME: BANK OF AMERICA VS. WANG 
HEARING ON MOTION TOR SET ASIDE NOTICE OF SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 

The Plaintiff filed a dismissal of this case on June 29, 2020. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   07/20/20 

 
 

- 7 - 

 6.  TIME:  9:00   CASE#: MSL18-00061 
CASE NAME: SHOAGA VS. PENA DISMANTLER 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AGREEMENT 
FILED BY RAIMI SHOAGA 
* TENTATIVE RULING: * 
 

Plaintiff filed a complaint on January 8, 2018. The complaint alleged, among other 
things, that the Defendant’s employees had stolen items from Plaintiff’s vehicle, 
a Dodge Caravan that had been towed by Defendant at the request of the California 
Highway Patrol. 
 
The Defendant’s Answer was filed on February 6, 2018. The Defendant later filed a 
motion to enforce a “settlement agreement” allegedly entered by the parties on or about 
August 15, 2018. Plaintiff opposed the motion to enforce the settlement agreement. 
On May 24, 2019, after full briefing by both sides on the motion, and an opportunity for 
both sides to be heard, another judge of this court granted Defendant’s motion to 
enforce the settlement agreement and dismissed Plaintiff’s lawsuit with prejudice. 
The Plaintiff did not appeal that prior ruling. 
 
Generally speaking, Code of Civil Procedure section 473 is not a vehicle for re-litigation 
of issues where a party has already had a full, fair hearing on the merits of a case which 
has been adversely decided against him.  Once a final disposition of a case has 
occurred, a party to the case is collaterally estopped from re-litigating an issue that was 
resolved against him/her in the case where the adverse ruling was not appealed. 
(City of Santa Paula v. Narula (2003) 114 Cal.App.4th 485, 490). Had Plaintiff wished to 
challenge the prior ruling, he had an opportunity to do so through resort to an appeal 
directed to the appellate panel of the Superior Court pursuant to Code of Civil 
Procedure section 904.2  
 
On November 12, 2019 the Plaintiff, in effect, moved to set aside the prior orders 
granting Defendant’s motion to enforce the settlement and dismissing the case. Even if 
he was permitted to re-litigate the prior judge’s orders that judge issued an order 
enforcing the settlement and dismissing the case, he was permitted to do so only if he 
could allege new facts or law that would warrant this court’s reconsideration of the 
judge’s prior order as required by Code of Civil Procedure section 1008(b). Even Zohar 
Construction and Remodeling Inc. v. Bellaire Townhouses, LLC, (2015) 61 Cal. 4th 830, 
837-41. 
 
For the reasons stated above, Plaintiff’s ”Motion to Set Aside Sham Settlement” 
is denied. 
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 7.  TIME:  9:00   CASE#: MSL18-03583 
CASE NAME: TOSH VS. GRAVESLANG 
HEARING ON MOTION TO SET ASIDE ORDER OF DISMISSAL 
FILED BY SHELLEY TOSH 
* TENTATIVE RULING: * 
 

On July 23, 2018 the Plaintiff, acting pro se filed a complaint alleging damages caused 
by defendant in connection with an auto collision. On September 7, 2018 the court 
issued an Order to Show Cause (OSC) to the Plaintiff to appear on October 9 and 
explain why she had not served the Defendant with the complaint and summons. The 
case was continued several more times. On April 12, 2019 counsel for the plaintiff 
advised the court that the case had been settled. At that point the Defendant had not 
been served with the complaint. The case was continued twice more and on July 17, 
2019 counsel for plaintiff advised the court that the parties were still trying to negotiate a 
settlement. On that date, the case was continued to October 18, 2019. 
 
On October 18, 2019 Plaintiff and plaintiff’s counsel failed to appear at the scheduled 
appearance and the case was dismissed without prejudice. It appears that at the 
proceeding on October 18, the court thought that an OSC had been issued to the 
Plaintiff for the October 18 court date; it had not.  
 
The Plaintiff’s counsel timely filed a Motion to Vacate the Dismissal on December 23, 
2019. Because of the COVID emergency, the hearing on that motion has been 
continued to July 20. 
 
The Defendant has never been served with the complaint and so is not in a position to 
oppose the motion. Nevertheless, this court has reviewed the motion and decides that it 
provides a clear basis for vacating the dismissal of the case.   
 
The prior dismissal entered on October 18, 2020 is vacated and the case is re-instated. 
The case is set for a Case Management Conference on September 22, 2020 at 
8:30 a.m. By that date Plaintiff shall have served the complaint and summons on the 
Defendant or be prepared to tell the court what steps have been taken to serve the 
complaint and summons. 
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 8.  TIME:  9:00   CASE#: MSL18-04915 
CASE NAME: PORTFOLIO VS. GRAY 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

The parties have reached a stipulated settlement. The court has executed the 
documents reflecting that agreement and taken the matter off calendar. 

 

  

 9.  TIME:  9:00   CASE#: MSL19-00181 
CASE NAME: PORTFOLIO VS. VANHOOK 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

The parties have reached a stipulated settlement. The court has executed the 
documents reflecting that agreement and taken the matter off calendar. 

 

  

10.  TIME:  9:00   CASE#: MSL19-01023 
CASE NAME: PORTFOLIO RECOVERY VS. BRENES 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY PORTFOLIO RECOVER ASSOCIATES LLC 
* TENTATIVE RULING: * 
 

The parties entered a stipulated agreement settling the case and the court ordered 

dismissal of the case pursuant to the settlement on August 22, 2019. On March 3, 2020 

the Plaintiff moved to set aside the notice of dismissal and to enter judgment pursuant to 

the terms of the settlement agreement based upon a default by the Defendant without 

any payments being made under the settlement agreement. 

The Defendant has not opposed the motion. 

The motion is granted. The Court shall sign the proposed order granting the motion 

and the proposed final Judgment in the amount of $4,427.84 (the balance on the debt). 
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11.  TIME:  9:00   CASE#: MSL19-02443 
CASE NAME: DISCOVER BANK VS. SALEH 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 

Plaintiff has notified the court that its motion is being withdrawn. 
 

  

12.  TIME:  9:00   CASE#: MSL19-02661 
CASE NAME: PORTFOLIO RECOVERY VS. LADIANA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

The parties entered a stipulated agreement settling the case and the court ordered 

dismissal of the case pursuant to the settlement on August 23, 2019. On March 3, 2020 

the Plaintiff moved to set aside the notice of dismissal and to enter judgment pursuant to 

the terms of the settlement agreement based upon a default by the Defendant without 

any payments being made under the settlement agreement. 

The Defendant has not opposed the motion. 

The motion is granted. The Court shall sign the proposed order granting the motion and 

the proposed judgment a proposed order granting the motion and the proposed Final 

Judgment in the amount of $2141.50 (including costs). 

 

  

13.  TIME:  9:00   CASE#: MSL19-05069 
CASE NAME: DEPARTMENT STORES VS. MASON 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY KRISTINE E. MASON 
* TENTATIVE RULING: * 
 

This is a routine collections matter that was initiated by complaint on July 29, 2019. 

The damages claimed are $7,804. The proof of service shows that the complaint was 

served upon the defendant on August 10, 2019. After the defendant did not timely file an 

answer, a default judgment was entered on December 12, 2019.  

Defendant obtained the assistance of counsel only after the default judgment was 
entered. She timely filed her motion to vacate the default judgment on March 13, 2020. 
Counsel’s declaration states that the Defendant failed to realize that if she failed to file 
an answer the case would be decided against her. 
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The Defendant who is self-represented is held to the same standard of compliance with 

the rules as an attorney. (Burnete v. La Casa Dana Apartments (2007) 148 Cal.App.4th 

1262, 1267-68 citing Rappleyea v. Campbell  (1994)  8 Cal 4th 975.)   In this case, the 

Defendant explains her failure to file an answer as simple ignorance of how the rules 

might apply to her if she did not file an answer. Simple ignorance of the law is not a 

basis for granting a motion to vacate a default judgment. (Hearn v. Howard (2009) 177 

Cal.App.4th 1193, 1206-07.) 

The court further notes also that while Plaintiff’s motion to vacate is accompanied by 

the Defendant’s proposed Answer as required by CCP § 473, there is nothing in 

the proposed answer that suggests that there is a “meritorious” defense to the claim 

that Defendant owes money on a Macy’s credit card where she failed to pay the 

credit balance.  

Under the circumstances presented, the court cannot find that the Defendant has 
provided a basis under CCP § 473(b) for the default judgment to be vacated. Therefore, 
the motion is denied. 

 

  

14.  TIME:  9:00   CASE#: MSL19-05212 
CASE NAME: LEIGH LAW VS. McCORMACK 
HEARING ON MOTION TO MOTION TO RECONSIDER AND SET ASIDE DISMISSAL 
FILED BY LEIGH LAW GROUP, P.C. 
* TENTATIVE RULING: * 
 

This case is on for argument on the Defendant’s motion to vacate a dismissal.  

The court’s tentative ruling was issued and posted to the court’s website on March 6, 

2020 and stated as follows: 

The Plaintiff has filed a motion for this court to reconsider and/or vacate an order of 

“dismissal without prejudice” which was entered by another judge of this court on an 

ex parte basis shortly after the Plaintiff filed its complaint in this court. For the reasons 

stated below. This court grants the motion to vacate the dismissal. 

 The Plaintiff filed its complaint on August 21, 2019 claiming that it was owed 

contractual fees for legal services rendered to the Defendants. On September 4, 2019 

the Defendants submitted an ex parte petition to dismiss the case on the basis that, at 

the time of filing the suit, the Plaintiff had failed to provide notice to the Defendants of a 

client’s right to mandatory fee arbitration. This ex parte motion was granted on the date 

(September 4) it was submitted by the defendants. Concurrent with the submission of 

the ex parte motion, a proof of service by mail was submitted by attorney Grohs stating 

that the ex parte motion to dismiss had been served by mail on the same date 
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(September 4). While the submissions of the parties suggest that the Plaintiffs were 

aware that some ex parte motion was to be made, the record does not disclose that the 

Plaintiffs knew exactly what issues the ex parte motion would raise. The court that 

signed the dismissal without prejudice order on September 4 noted that there was 

“no opposition” presented to the ex parte motion. The parties now dispute exactly what 

the interactions were between the parties were immediately before the ex parte motion 

was filed. However, it would have been virtually impossible for the Plaintiff to know 

exactly the nature of the ex parte motion that was filed and ruled upon on September 4 

absent a showing that a copy of the motion had been provided to the Plaintiff prior to its 

presentation to the judge who signed it. 

 While Bus. & Prof. Code section 6102(a) provides that the failure to provide the 

notice required by that statute can be a ground for dismissal, there is no requirement 

that a dismissal be entered or that it be a dismissal with prejudice. The purpose of the 

provisions of Bus. & Prof. Code section 6102(a) is to ensure that a party to a dispute 

over legal fees has an opportunity to timely to seek an order for arbitration within the 

specified 30-day limit after notice is received as set forth in that section.  

 In this case, it is clear that the defendants were aware of their right to arbitrate 

any dispute implicated in this case prior to their submission of the ex parte motion on 

September 4, 2019. September 4 was well within 30 days after August 21, 2019 when 

the suit was filed. Instead of filing a request for arbitration, the defendants chose to file 

an ex parte motion to dismiss the case without the Plaintiff having an actual opportunity 

to receive and respond to a properly noticed motion.  Had the Defendants filed a noticed 

motion to dismiss the case pursuant to Bus. & Prof. Code section 6102(a), such a 

motion would have allowed Plaintiff ample time to understand the basis for the 

requested dismissal and to respond. 

 In sum, it is possible that the Plaintiff may have failed to comply with the 

technical requirements of Bus. & Prof. Code section 6102(a) by failing to serve the 

proper notice upon the Defendants at the time the law suit was filed. It appears from 

the  that the Defendants were not prejudiced by this failure because they were aware of 

their right to demand arbitration of the dispute well within the 30 day period provided in 

the statute. 

 By entering a “dismissal without prejudice” the Court, in effect, indicated that the 

court had not entered a decision that was a final termination of the litigation. It is within 

this court’s discretion to consider all of the attendant circumstances and to exercise its 

discretion to vacate that previous dismissal and re-instate the case particularly where, 

as here, no prejudice to the Defendants’ rights has been shown.  
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 Therefore, Plaintiff’s motion to vacate the dismissal without prejudice entered on 
September 4, 2019 is granted. 
  
 The court will set further hearing dates in this case at the hearing on July 20, 
2020 at 9:00 a.m. 

 

  

15.  TIME:  9:00   CASE#: MSL19-05231 
CASE NAME: DEPARTMENT STORES VS. LUONG 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY DEPARTMENT STORES NATIONAL BANK 
* TENTATIVE RULING: * 
 

On January 6, 2020 Plaintiff Department Stores National Bank (hereafter “DSNB”) filed 
a motion that this court order certain admissions be deemed admitted. In support of the 
motion, DSNB submitted documents establishing its prior requests for admissions and 
Defendant’s failure to respond.  
 
The court has reviewed the Answer filed by the Defendant on August 27, 2019. 
That Answer does not raise any affirmative defense to allegations in the complaint that 
are in conflict with the specific admissions requested by the Plaintiff in its request for 
admissions.  Nor has the Defendant filed an opposition to the Plaintiff’s motion. 
  
The Plaintiff’s motion is granted. This case is set for a further case management 
conference on July 20, 2020 (the same date as the hearing on the motion). The parties 
are directed to appear in parson or via CourtCall for that hearing. 

 

  

16.  TIME:  9:00   CASE#: MSL19-05231 
CASE NAME: DEPARTMENT STORES VS. LUONG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

See #15 above. 
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17.  TIME:  9:00   CASE#: MSL19-07797 
CASE NAME: WELLS FARGO VS. EUSEY, JR. 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

On April 10, 2020 Plaintiff Wells Fargo filed a motion that this court order certain 
admissions be deemed admitted. In support of the motion, Wells Fargo filed a 
declaration stating that Plaintiff had sent a letter to Defendant on February 13, 2020 
requesting responses to certain proposed admissions and asserting that the Defendant 
had not responded to that letter.  
 
The court has reviewed the Answer filed by the Defendant on November 8, 2019. 
That Answer admits the allegations in the complaint filed by Plaintiff and does not raise 
any affirmative defense to allegations in the complaint. Nor has the Defendant filed an 
opposition to the Plaintiff’s motion filed on February 13, 2020.  
 
The Plaintiff’s motion is granted. This case is set for further case management 
conference on August 6, 2020 at 8:30. Plaintiff’s counsel shall notify the Defendant of 
the August 6, 2020 court date and appear in court or by CourtCall for the CMC on 
that date. 

 

 

 18.  TIME: 10:00   CASE#: MS19-0323 
CASE NAME: GAMBLE VS. HAMBLY 
JURY TRIAL - EXPEDITED CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

19.  TIME: 10:00   CASE#: MSL18-04244 
CASE NAME: PERAZA VS. MEJIA 
JURY TRIAL - EXPEDITED CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

This case has been settled and has been taken off the trial calendar. 
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20.  TIME: 10:00   CASE#: MSL18-06123 
CASE NAME: SFM-6 LLC  VS.  SIERRA 
COURT TRIAL – SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

21.  TIME: 10:00   CASE#: MSL-01010 
CASE NAME: BANK OF AMERICA VS. MAYS 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 

 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

22.  TIME: 10:00   CASE#: MS19-02977 
CASE NAME: BARCLAYS BANK DELAWARE VS. LYNCH 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

23.  TIME: 10:00   CASE#: MSL19-03072 
CASE NAME: BANK OF AMERICA VS. CABRERA 
COURT TRIAL – SHORT (2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

This case has been settled and is taken off calendar. 
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24.  TIME: 10:00   CASE#: MSL19-03682 
CASE NAME: CAPITAL ONE BANK VS. BELLEZA 
COURT TRIAL – SHORT (1 HOUR)  CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

This case has been taken off calendar. It has been settled per notification by counsel. 
 

 

25.  TIME: 10:00   CASE#: MSL19-03776 
CASE NAME: MIDLAND FUNDING VS MARTINEZ 
COURT TRIAL – SHORT (1 HOUR)  CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

26.  TIME: 10:00   CASE#: MSL19-04209 
CASE NAME: MIDLAND FUNDING VS. SOO 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 
 

  

27.  TIME: 10:00   CASE#: MSL19-08280 
CASE NAME: LVNV FUNDING VS. SINGH 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 
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28. TIME: 9:01 CASE#: MSC18-00496  
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL CENTER 
MOTION TO AMEND COMPLAINT TO ALLEGE PUNITIVE DAMAGES 
FILED BY RICHARD STRITT 
* TENTATIVE RULING: * 
 

Plaintiffs’ motion to amend the complaint is denied.  

Plaintiff seeks to add a claim for punitive damages and related allegations 

against Defendant Sutter Bay Hospitals d/b/a Sutter Delta Medical Center and Areke 

Keledjian, M.D. under Code of Civil Procedure section 425.13. These damages would 

be added to the survival cause of action brought by Richard Stritt.  

It appears that Plaintiffs may also be seeking to amend the complaint to clean up 

a few other specific allegations. However, it does not appear that these additional 

allegations are needed unless the Court permits the new punitive damages allegations. 

If Plaintiffs are seeking to make other amendments they failed to comply with all 

requirements set out in California Rules of Court (hereafter “CRC”), Rule 3.1324. To the 

extent Plaintiffs are seeking amendments beyond the punitive damages issue those 

amendments are denied without prejudice.  

Standard Under CCP § 425.13 

Code of Civil Procedure (hereafter “CCP”) section 425.13 requires court approval 

before a complaint arising out of the professional negligence of a health care provider 

can include a claim for punitive damages. “The court may allow the filing of an amended 

pleading claiming punitive damages on a motion by the party seeking the amended 

pleading and on the basis of the supporting and opposing affidavits that have 

established that there is a substantial probability that the plaintiff will prevail on the claim 

pursuant to Section 3294 of the Civil Code.” Under section 3294, punitive damages are 

available where it is shown that the defendant has been guilty of oppression, fraud, or 

malice by clear and convincing evidence. 

In Looney v. Superior Court (1993) 16 Cal.App.4th 521, the court held that the 

“substantial probability” of success requirement in section 425.13 imposes a burden on 

plaintiff “to demonstrate the existence of a prima facie case.” (Id. at 537.) The court 

went on to explain that if plaintiff(s) are “going to prevail on a punitive damage claim, 

they can only do so by establishing malice, oppression, or fraud by clear and 

convincing evidence. Thus, any prima facie case must necessarily meet that standard.”  

(Id. at 539.)  
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A year later, the California Supreme Court considered this same issue. In College 

Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, the court held that “the court must 

deny the section 425.13(a) motion where the facts asserted in the proposed 

amended complaint are legally insufficient to support a punitive damages claim. 

(See CCP §§ 430.10, 436, 437.) The court also must deny the motion where the 

evidence provided in the ‘supporting and opposing affidavits’ either negates or fails to 

reveal the actual existence of a triable claim. (See CCP § 437c, subd. (c).) The section 

425.13(a) motion may be granted only where the plaintiff satisfies two related 

requirements..” The Court specifically rejected a requirement that the court weigh the 

merits of the claim or consider the likely outcome at trial. “Rather than requiring the 

defendant to defeat the plaintiff's pleading by showing it is legally or factually meritless, 

the motion requires the plaintiff to demonstrate that he possesses a legally sufficient 

claim which is ‘substantiated,’ that is, supported by competent, admissible evidence.” 

(College Hospital Inc. v. Superior Court 8 Cal.4th at 719.)   

College Hospital did not discuss the clear and convincing evidence requirement. 

However, there is little difference between these two standards. “As far as we can 

discern, there is little substantive difference between [the] approach established in 

Looney, supra and similar cases and the one articulated in College Hospital. Under 

either formulation, a motion to amend the complaint to state a punitive damages claim 

under section 425.13(a) must be granted unless, after reviewing the supporting and 

opposing materials, the court concludes that the allegations made or the evidence 

adduced in support of the claim, even if credited, are insufficient as a matter of law 

to support a judgment for punitive damages.” (College Hospital Inc., supra, 8 Cal.4th at, 

719, fn. 6.)  

In order to obtain punitive damages at trial a plaintiff must provide clear and 

convincing evidence that is both competent and admissible which shows oppression, 

fraud, or malice. Unlike evidence presented at a trial, the Court accepts all of Plaintiff’s 

admissible evidence as true. 

Punitive Damages Standard 

Civil Code section 3294 states that punitive damages are available where 

“it is proven by clear and convincing evidence that the defendant has been guilty of 

oppression, fraud, or malice….”  Malice is defined as conduct “intended by the 

defendant to cause injury to the plaintiff,” or “despicable conduct which is carried on by 

the defendant with a willful and conscious disregard of the rights or safety of others.” 

(Civil Code § 3294(c)(1).) “[T]he statute plainly indicates that absent an intent to injure 

the plaintiff, ‘malice’ requires more than a ‘willful and conscious’ disregard of the 
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plaintiffs' interests. The additional component of ‘despicable conduct’ must be found.” 

(College Hospital Inc., supra, 8 Cal.4th 704, 725.) 

There are additional requirements where a corporation is involved. “An employer 

shall not be liable for damages pursuant to subdivision (a), based upon acts of an 

employee of the employer, unless the employer had advance knowledge of the 

unfitness of the employee and employed him or her with a conscious disregard of the 

rights or safety of others or authorized or ratified the wrongful conduct for which the 

damages are awarded or was personally guilty of oppression, fraud, or malice. With 

respect to a corporate employer, the advance knowledge and conscious disregard, 

authorization, ratification or act of oppression, fraud, or malice must be on the part of 

an officer, director, or managing agent of the corporation.” (Civil Code 3294(b).)  

“There is no requirement that the evidence establish that a particular committee 

or officer of the corporation acted on a particular date with ‘malice.’ A corporate 

defendant cannot shield itself from liability through layers of management committees 

and the sheer size of the management structure. It is enough if the evidence permits a 

clear and convincing inference that within the corporate hierarchy authorized persons 

acted despicably in ‘willful and conscious disregard of the rights or safety of others.’ ” 

(Romo v. Ford Motor Co. (2002) 99 Cal.App.4th 1115, 1140-1141 [overruled on other 

grounds in People v. Ault (2004) 33 Cal.4th 1250, 1272, fn. 15].)  

Analysis 

Both defendants argue that compensatory damages are required in order to 

obtain punitive damages. (Berkley v. Dowds (2007) 152 Cal.App.4th 518, 530 [there 

must be a recovery of actual damages to support an award of punitive damages.].)  

Here, Decedent passed away three days after the initial procedure and defendants 

argue there are no compensatory damages. Plaintiffs offer evidence that Decedent was 

working before her procedure and intended to return to work the day after the 

procedure. (Kahlor Decl. at Plaintiffs’ Ex. M.) The Court accepts this evidence as true 

and it offers evidence of some compensatory damages. Thus, defendants’ argument 

that there are no compensatory damages fails.  

Punitive Damages as to Dr. Keledjian  

Keledjian also argues that Stritt is not a proper personal representative for the 

survival claim because he presented no declaration as required by Code of Civil 

Procedure section 377.31. This is demonstrably incorrect. (See Stritt Declaration filed 

March 7, 2018.)  
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The main question before the Court is whether Keledjian’s actions and/or 

inactions rose to the level of malice or despicable conduct which was carried on by 

the defendant with a willful and conscious disregard of the rights or safety of others. 

The declaration of Dr. Bedford offers a thorough explanation of the ERCP procedure, 

the risks and the other possible procedures. (Bedford Decl. ¶¶ 12-17.) Bedford also 

explains that Decedent had higher risks than average. (Bedford Decl. ¶¶ 15.)  Bedford 

states that Decedent should have been given a detailed explanation of the risks and 

also that the safer alternative procedure should have been utilized. (Bedford Decl. 

¶¶ 11.) Bedford also states that Decedent did not consent to all parts of the ERCP 

performed, including the SpyGlass and pre-cute sphincterotomy. (Bedford Decl. ¶¶ 13.)  

Bedford also believes Keledjian should not have discharged Decedent and later, should 

have checked on Decedent when she was admitted to the ER after the surgery. 

(Bedford Decl. ¶¶ 19-20.) Aside from the inadmissible conclusions that Keledjian acted 

with willful and conscious disregard, the Court accepts Bedford’s statements as true.  

The Court finds that this evidence does not show that Keledjian acted with 

malice. The evidence, if proved at trial, shows that Keledjian was negligent, perhaps 

even grossly negligent. It does not, however, show despicable conduct carried out with 

a willful and conscious disregard of Decedent’s safety.  

Plaintiffs’ cases do not convince the Court otherwise. It is important to note that 

most of the cases cited by Plaintiff were decided before malice required both willful and 

conscious disregard and before the clear and convincing standard proof was added to 

section 3294. (See, College Hospital Inc., supra, Cal.4th at 713 [discussing 1987 

amendments].)  

Baker v. Sadick (1984) 162 Cal.App.3d 618 involved a question about which 

claims were covered by an arbitration clause. In that context the court noted that the 

following facts supported a request for punitive damages,  “the claim Sadick performed 

unnecessary surgery upon Baker and that he fraudulently induced her consent to the 

surgery and failed to administer any post-operative treatment asserts willful wrongs.” 

(Id at 625.) The facts here do not show fraudulent inducement of consent to the ERCP 

nor the failure to administer any post-operative treatment. In addition, while Plaintiffs’ 

evidence may show that the ERCP should not have been attempted before trying safer 

alternatives, there is no showing that it would have been inappropriate to offer Decedent 

some sort of procedure to diagnose her epigastric pain.  

Kaplan v. Mamelak (2008) 162 Cal.App.4th 637 is a battery claim in the medical 

context, but did not discuss punitive damages. A valid claim of battery requires that the 

patient show that the procedure was “substantially different” than the one the patient 
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consented to. (Kaplan v. Mamelak 162 Cal.App.4th at 647.) There the court held that 

allegations that the doctor committed battery by operating on appellant's T6-7 and T7-8 

disks when he did not have permission to operate on any disk other than T8-9 were 

sufficient to survive demurrer. Here, Decedent did consent to the ERCP procedure. 

Plaintiffs’ evidence tends to show that the information given for the consent was 

insufficient and that it did not cover the pre-cut sphincterotomy or SpyGlass System that 

were part of the ERCP in Decedent’s case. (Bedford decl. 13.) Assuming that the pre-

cut sphincterotomy or SpyGlass System were substantially different that an ERCP 

without those items, it does not necessarily follow that such conduct constitutes malice.   

Nelson v. Gaunt (1981) 125 Cal.App.3d 623 involved an award of punitive 

damages in the medical context. There, the physician injected silicone into the plaintiff. 

The physician told her it was an “’ inert substance’ that would have ‘absolutely no side 

effects.’ ” (Id. at 629.) However, silicone was not approved for injections by the FDA 

and the physician had been arrested for using it months before he injected the plaintiff.  

(Id. at 635.) This court believes that the facts in Gaunt would have met the standard of 

proof set forth in Civil Code section 3294 because they reflected fraudulent deceit of the 

patient and a conscious disregard for the patient’s safety. The facts here are nowhere 

near as egregious as the facts in Nelson.   

Hongsathavij v. Queen of Angels etc. Medical Center (1998) 62 Cal.App.4th 1123 

involved the removal of a physician from a call panel and in that context discussed the 

general law on patient abandonment. Hongsathavij did not discuss punitive damages.  

In Medvecz v. Choi (3d Cir. 1977) 569 F.2d 1221, the federal Third Circuit Court 

of Appeals used a “reckless indifference toward the patient's interests” standard to 

consider punitive damages. In Graham v. Columbia Presbyterian Medical Center 

(App.Div. 1992) 185 A.D.2d 753, the New York State Court considered punitive 

damages using an “intentional, malicious, outrageous, or otherwise aggravated beyond 

mere negligence” standard. It is noteworthy that in the Graham case the physician who 

operated on the decedent had arguably “abandoned” the patient in the operating room 

even though the patient was bleeding and having post-operative complications from the 

surgery. No such allegation exists in this case.  

 Neither of these out-of-state opinions use the same standard that is applied in 

California and, without a detailed analysis, this court cannot find that these cases help 

this court to apply the standard set forth in Civil Code section 3294 to  the facts here.  

Punitive Damages as to Sutter  
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As to Sutter, Plaintiffs’ evidence shows that Sutter does not have an established 

protocol for acute or severe pancreatitis. (Plaintiffs’ Exhs. E and F.) In addition, Bedford 

states that when Decedent returned to Sutter after the ERCP, she should have been 

admitted to the ICU or monitored more closely with laboratory work. (Bedford Decl.¶ 23.) 

In addition, Decedent was hydrated with the wrong solution at the lowest end of the 

range for someone experiencing acute pancreatitis. (Bedford Decl.¶ 24.) Later, the 

hydration was reduced to be below the minimal amount to treat acute pancreatitis. 

(Bedford Decl. ¶ 27.) Bedford also explains that the three hospitalists that saw Decedent 

failed to follow appropriate procedures for treating acute pancreatitis. (Bedford Decl. 

¶ 25.) Plaintiff’s evidence showed that two of the hospitalists were “relative newcomers” 

to practicing medicine, one who had just completed his residency that year and one with 

three years’ experience. (Plaintiffs’ Exhs. B and C.) Plaintiffs’ evidence also showed that 

the hospitalists did not have experience with pancreatitis listed in their CVs and were 

unable to offer any specifics about prior times when they were involved in the treatment 

of a pancreatitis. (Plaintiffs’ Exhs. G-L, responses 15-17.) There were also long periods 

of time where no doctor was assigned to Decedent’s case. (Bedford Decl.¶25.)  

While this evidence very possibly might demonstrate negligence on the part of 

the hospital, it is not sufficient to show that individuals at Sutter acted “despicably” in 

willful and conscious disregard of the rights or safety of others.  

Plaintiff’s cited cases are not on point. Plaintiff cites no California case where 

punitive damages were appropriate due to the failure to have a particular treatment 

protocol.  

 The Court is aware that an employer can be liable for negligently hiring or 

retaining employees. But that does not address the question as to punitive damages. 

Nor is there a claim here for negligent hiring or retention. 

 Objections to Evidence 

 

Keledjian’s Objections to Bedford Declaration 

1. Overruled.  

2. Overruled.  

3. Overruled.  

4. Overruled.  

5. Overruled.  

6. Overruled.  

7. Overruled.  

8. Overruled.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   07/20/20 

 
 

- 23 - 

9. Sustained.  

10. Overruled.  

11. Overruled.  

12. Sustained.  

13. Overruled.  

14. Overruled.  

 

Sutter’s Objections to Bedford Declaration 

1. Overruled.  

2. Overruled.  

3. Overruled.  

4. Sustained.  

5. Sustained.  

6. Overruled.  

7. Sustained as to first clause. Overruled as to second clause.  

8. Overruled.  

9. Overruled.  

10. Overruled.  

11. Overruled.  

12. Sustained as to first clause. Overruled as to second clause.  

13. Overruled.  

14. Sustained as to last sentence. Otherwise overruled.  

15. Overruled.  

16. Overruled.  

17. Overruled.  

18. Overruled. 

Plaintiff’s Objections to Evidence 

Plaintiffs make a number of objections to evidence in the reply to Sutter’s 

opposition. Since the Court concluded that Plaintiffs’ evidence was insufficient to 

support punitive damages it did not need to review Sutter’s evidence to determine if 

Sutter’s evidence can be used to show that punitive damages would fail as a matter of 

law. (See, e.g. Looney v. Superior Court (1993) 16 Cal.App.4th 521, 539.) For this 

reason, the Court declines to rule on Plaintiff’s objections to evidence as they are not 

material to the Court’s ruling. 

 

 

 


